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(2) Does not exclude persons who
have the disease of acquired immuno-
deficiency syndrome or any conditions
arising from the etiologic agent for ac-
quired immunodeficiency syndrome;

(3) For purposes of qualifying for low-
income housing, does not include a per-
son whose disability is based solely on
any drug or alcohol dependence; and

(4) Means ‘‘individual with handi-
caps’’, as defined in § 8.3 of this title,
for purposes of reasonable accommoda-
tion and program accessibility for per-
sons with disabilities.

[61 FR 5665, Feb. 13, 1996, as amended at 63
FR 23853, Apr. 30, 1998; 65 FR 16715, Mar. 29,
2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, § 5.403 was amended by removing
paragraph (a), by removing the introductory
text of paragraph (b) along with the para-
graph designation, by revising the defini-
tions of ‘‘disabled family’’ and ‘‘elderly fam-
ily’’, and by adding the definition of ‘‘person
with disabilities’’, effective Apr. 28, 2000. For
the convenience of the user, the superseded
text is set forth as follows:

§ 5.403 Definitions.

* * * * *

Disabled family means a family whose head,
spouse, or sole member is a person with dis-
abilities; or two or more persons with dis-
abilities living together; or one or more per-
sons with disabilities living with one or more
live-in aides.

* * * * *

Elderly family means a family whose head,
spouse, or sole member is a person who is at
least 62 years of age; or two or more persons
who are at least 62 years of age living to-
gether; or one or more persons who are at
least 62 years of age living with one or more
live-in aides.

* * * * *

§ 5.405 Basic eligibility; preference
over single persons; and housing as-
sistance limitation for single per-
sons.

(a) Basic eligibility. An applicant must
meet all of the eligibility requirements
of the housing assistance for which an
application is made in order to obtain
the housing assistance. At a minimum,
the applicant must be a family, and
must be income-eligible. Eligible appli-

cants include single persons who are
not elderly persons, or displaced per-
sons, or persons with disabilities.

(b) Preference over single persons. An
applicant that is a one- or two-person
elderly, disabled or displaced family,
must be given a preference over an ap-
plicant that is a single person who is
not an elderly or displaced person, or a
person with disabilities, regardless of
the applicant’s Federal or local pref-
erences.

(c) Housing assistance limitation for
single persons. A single person who is
not an elderly or displaced person, or a
person with disabilities, or the remain-
ing member of a tenant family may not
be provided:

(1) For public housing and other
project-based assistance, a housing
unit with two or more bedrooms; or

(2) For tenant-based assistance, hous-
ing assistance for which the family
unit size as determined by the HA sub-
sidy standard exceeds the one bedroom
level.

(d) This section shall not apply to the
Section 8 Moderate Rehabilitation Pro-
gram for Single Room Occupancy
Dwellings for Homeless Individuals set
forth at 24 CFR part 882, subpart H.

[61 FR 5665, Feb. 13, 1996, as amended at 61
FR 13616, Mar. 27, 1996]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, § 5.405 was removed, effective Apr. 28,
2000.

§ 5.410 Selection preferences.
(a) Applicability. The selection pref-

erences that are described in this part
are applicable to public housing and
housing assisted under the Section 8
Housing Assistance Payments pro-
gram. (Corresponding provisions appli-
cable to the Indian housing program
are found in 24 CFR part 950.) These
preferences are administered by the en-
tity responsible for admission func-
tions in the programs covered (‘‘re-
sponsible entity’’), i.e., the public hous-
ing agency (‘‘HA’’) in the public hous-
ing and Section 8 Certificate/Voucher
and Moderate Rehabilitation programs
and the owner in all other Section 8
programs.

(b) Types of preference. There are
three types of admission preferences:

(1) ‘‘Federal preferences’’ are admis-
sion preferences for three categories of
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families, as prescribed in 42 U.S.C.
1437d(c)(4)(A), 1437f(d)(1)(A), 1437f(o)(3),
and 1437f note. Federal preference is
given for selection of families that are:

(i) Involuntarily displaced;
(ii) Living in substandard housing

(including families that are homeless
or living in a shelter for the homeless);
or

(iii) Paying more than 50 percent of
family income for rent.

(2) ‘‘Ranking preferences’’ are pref-
erences that may be established by the
responsible entity to use in selecting
among applicants that qualify for fed-
eral preferences.

(3) ‘‘Local preferences’’ are pref-
erences for use in selecting among ap-
plicants without regard to their federal
preference status. (See 42 U.S.C.
1437d(c)(4)(A), 1437f(d)(1)(A), 1437f(o)(3),
and 1437f note.)

(c) System. In the Section 8 programs
other than the Certificate/Voucher and
Moderate Rehabilitation programs, the
owner must establish a system for se-
lection of applicants from the waiting
list that includes the following:

(1) How the federal preferences will
be used;

(2) How any ranking preferences will
be used;

(3) How any local preferences will be
used; and

(4) How any residency preference will
be used.

(d) Use of preference in selection proc-
ess—(1) Factors other than federal and
local preferences—(i) Characteristics of
the unit. For developments adminis-
tered under the Section 8 programs and
for public housing, the responsible en-
tity may, in selecting a family for a
particular unit, match other character-
istics of the applicant family with the
type of unit available, e.g., number of
bedrooms. In selection of a family for a
unit that has special accessibility fea-
tures, the responsible entity must give
preference to families that include per-
sons with disabilities who can benefit
from those features of the unit (see 24
CFR 8.27 and 24 CFR 100.202(c)(3)). Also,
in selection of a family for a unit in a
mixed population project, the respon-
sible entity will give preference to el-
derly families and disabled families
(see subpart D of part 960 or § 880.612a
or § 881.612a of this title).

(ii) Singles preference. See § 5.405.
(2) Local preference admissions. (i)

Local preferences may be adopted or
amended by an HA to respond to local
housing needs and priorities after the
HA has conducted a public hearing.

(ii) For Section 8 programs other
than the Section 8 Certificate/Voucher,
Project-Based Certificate, and Mod-
erate Rehabilitation programs oper-
ated under 24 CFR part 982, 983, and 882,
respectively, if the owner wants to use
preferences to select among applicants
without regard to their federal pref-
erence status, it must use the local
preference system adopted for use in
the Section 8 Certificate/Voucher pro-
grams by the housing agency for the
jurisdiction. If there is more than one
HA for the jurisdiction, the owner shall
use the local preference system of the
HA for the lowest level of government
that has jurisdiction where the project
is located. For the public housing pro-
gram, the HA may use a local pref-
erence system it adopts for that pro-
gram.

(iii) In the Section 8 programs other
than the Certificate/Voucher, Project-
Based Certificate, and Moderate Reha-
bilitation programs operated under 24
CFR parts 982, 983 and 882, respectively,
before an owner implements the HA’s
local preferences, the owner must re-
ceive approval from the HUD Field Of-
fice. HUD shall review these pref-
erences to ensure that they are appli-
cable to any tenant eligibility limita-
tions for the subject housing and that
they are consistent with HUD require-
ments pertaining to nondiscrimination
and the Affirmative Fair Housing Mar-
keting objectives. If HUD determines
that the local preferences are in viola-
tion of those requirements, the owner
will not be permitted to admit appli-
cants on the basis of any local pref-
erences.

(iv) In any year, the number of fami-
lies given preference in admission pur-
suant to a local preference over fami-
lies with a federal preference may not
exceed the local preference limit.
‘‘Local preference limit’’ means the
following:

(A) For an HA’s Section 8 Certificate/
Voucher program operated under 24
CFR part 982, ten percent of annual
waiting list admissions;
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(B) For an HA’s public housing pro-
gram, fifty percent of annual admis-
sions;

(C) For an HA’s Section 8 Moderate
Rehabilitation program, thirty percent
of annual admissions;

(D) For Section 8 New Construction,
Substantial Rehabilitation, and Loan
Management/Property Disposition
projects, thirty percent of annual ad-
missions to each project; and

(E) For the Section 8 Project-Based
Certificate program, thirty percent of
total annual waiting list admissions to
the HA’s Project-Based Certificate pro-
gram (including admissions pursuant
to 24 CFR 983.203(c)(3)).

(3) Prohibition of preference if applicant
was evicted for drug-related criminal ac-
tivity. With respect to the Section 8
Certificate, Voucher, Loan Manage-
ment, and Property Disposition pro-
grams and the public housing program,
the HA may not give a preference (fed-
eral preference, local preference, or
ranking preference) to an applicant if
any member of the family is a person
who was evicted during the past three
years from housing assisted under a
1937 Housing Act program because of
drug-related criminal activity. How-
ever, the HA may give an admission
preference in any of the following
cases:

(i) If the HA determines that the
evicted person has successfully com-
pleted a rehabilitation program ap-
proved by the HA;

(ii) If the HA determines that the
evicted person clearly did not partici-
pate in or know about the drug-related
criminal activity; or

(iii) If the HA determines that the
evicted person no longer participates in
any drug-related criminal activity.

(4) Retention of federal preference sta-
tus. With respect to determining the
preference status of an applicant for
the Section 8 Certificate/Voucher pro-
grams, an applicant who is receiving
tenant-based assistance under the
HOME program (24 CFR part 92) and an
applicant who resides in public or In-
dian housing of the same HA (and was
on the tenant-based program waiting
list when admitted to the HA’s public
or Indian housing on or after April 26,
1993), the HA determines whether the
applicant qualifies for federal pref-

erence based on the situation of the ap-
plicant at the time the applicant began
to receive tenant-based assistance
under the HOME program or was ad-
mitted to the HA’s public or Indian
housing program (beginning of initial
public or Indian housing lease).

(e) Income-based admission. (1) In pub-
lic housing, the HA may only give pref-
erence to select a relatively higher in-
come family for admission if the pref-
erence is pursuant to a ‘‘local pref-
erence’’ admission. (For other income-
related restrictions on selection, see 24
CFR 913.105.)

(2) In Section 8 programs, the respon-
sible entity may not select a family for
admission in an order different from
the order on the waiting list for the
purpose of selecting a relatively higher
income family for admission.

(f) Informing applicants about admis-
sion preferences. (1) The responsible en-
tity must inform all applicants about
available preferences and must give ap-
plicants an opportunity to show that
they qualify for available preferences
(federal preference, ranking preference,
or local preference).

(2) If the responsible entity deter-
mines that the notification to all appli-
cants on a waiting list required by
paragraph (f)(1) of this section is im-
practicable because of the length of the
list, the responsible entity may provide
this notification to fewer than all ap-
plicants on the list at any given time.
The responsible entity must, however,
have notified a sufficient number of ap-
plicants at any given time that, on the
basis of the entity’s determination of
the number of applicants on the wait-
ing list who already claim a federal
preference and the anticipated number
of project admissions:

(i) There is an adequate pool of appli-
cants who are likely to qualify for a
federal preference; and

(ii) It is unlikely that, on the basis of
the responsible entity’s framework for
applying the preferences under para-
graph (c) of this section and the federal
preferences claimed by those already
on the waiting list, any applicant who
has not been so notified would receive
assistance before those who have re-
ceived notification.

(g) Notice and opportunity for a meet-
ing where preference is denied. (1) If the
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responsible entity determines that an
applicant does not qualify for a federal
preference, ranking preference, or local
preference claimed by the applicant,
the responsible entity must promptly
give the applicant written notice of the
determination. The notice must con-
tain a brief statement of the reasons
for the determination, and state that
the applicant has the right to meet
with a representative of the responsible
entity to review the determination.
The meeting may be conducted by any
person or persons designated by the re-
sponsible entity, who may be an officer
or employee of the responsible entity,
including the person who made or re-
viewed the determination or a subordi-
nate employee.

(2) The applicant may exercise other
rights if the applicant believes that the
applicant has been discriminated
against on the basis of race, color, reli-
gion, sex, national origin, age, dis-
ability or familial status.

(h) Residency preferences. A ‘‘resi-
dency preference’’ is a preference for
admission of families that reside any-
where in a specified ‘‘residency pref-
erence area.’’ A residency preference
may be used as a ranking or local pref-
erence.

(1) Section 8 programs other than Cer-
tificate/Voucher and Project-Based Cer-
tificate. In these developments, local
residency requirements are prohibited.

(2) Section 8 Certificate/Voucher and
Project-Based Certificate programs. Any
residency preference must be approved
by HUD.

(i) A county or municipality may be
used as a residency preference area.

(ii) An area smaller than a county or
municipality may not be used as a resi-
dency preference area.

(3) All projects. With respect to any
residency preference, applicants who
are working or who have been notified
that they are hired to work in the resi-
dency preference area shall be treated
as residents of the residency preference
area. A residency preference may not
be based on how long the applicant has
resided in or worked in the residency
preference area.

(i) Nondiscrimination. (1) Any selec-
tion preferences must be established
and administered in accordance with
the following authorities:

(i) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d) and the imple-
menting regulations at 24 CFR part 1;

(ii) The Fair Housing Act (42 U.S.C.
3601–3619) and the implementing regula-
tions at 24 CFR parts 100, 108, 109, and
110;

(iii) Executive Order 11063 on Equal
Opportunity in Housing and the imple-
menting regulations at 24 CFR part 107;

(iv) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and the im-
plementing regulations at 24 CFR part
8;

(v) The Age Discrimination Act of
1975 (42 U.S.C. 6101–6107) and the imple-
menting regulations at 24 CFR part 146;
and

(vi) The Americans with Disabilities
Act (42 U.S.C. 12101–12213) to the extent
applicable.

(2) Such preferences also must be
consistent with HUD’s affirmative fair
housing objectives and (where applica-
ble) the owner’s HUD-approved affirma-
tive fair housing marketing plan.

(Approved by the Office of Management and
Budget under OMB control numbers 2577–0105
and 2502–0372)

[61 FR 9041, Mar. 6, 1996, as amended at 62 FR
27125, May 16, 1997]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, § 5.410 was removed, effective Apr. 28,
2000.

§ 5.415 Federal preferences: General.
(a) Definitions. The definitions of

these preference categories stated in
§§ 5.420, 5.425, and 5.430 must be used by
the responsible entity, except that an
HA may use its own alternative defini-
tions if they have been approved by
HUD.

(b) Ranking preferences: selection
among federal preference holders. The re-
sponsible entity’s system of admin-
istering the federal preferences (its ad-
mission policy, in the case of the Sec-
tion 8 Certificate/Voucher programs)
may provide for use of ranking pref-
erence for selecting among applicants
who qualify for federal preference.

(1) The responsible entity may give
preference to working families—so long
as the prohibition of § 5.410 against se-
lection based on income and the non-
discrimination provisions that protect
against discrimination on the basis of
age or disability are not violated. (If a
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